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O R D E R

PER SHRI PAVAN KUMAR GADALE, JM :

The assessee has filed an appeal against the final assessment order passed

under Section 143(3) r.w.s. 144C(13) of the Income Tax Act, 1961 ('the Act') in

pursuant to the directions of Dispute Resolution Panel (DRP) dt.20.09.2018.  The

assessee has raised  Grounds of appeal and also Additional ground of Appeal

which are as under :
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Additional Ground of Appeal :

13.  The TPO/AO/DRP while applying the minimum service revenue filter of one
crores, has erred in not applying a cap on upper turnover filter for the arriving at
companies comparable to the appellant for the purpose of determining the Arms
Length Margin of the appellant.”
2.            At the time of hearing, the learned Authorized Representative prayed for

admission of   Additional ground of Appeal and Revenue has no objections,
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Accordingly additional ground of Appeal is admitted and Heard. Further LdAr

Argued for exclusion of four comparables and inclusion of two comparables and

Interest calculation under Section 234C of the Act and Supported with Chart and

Paper Book.

3.      The Brief facts of the case are that the assessee is 100% EOU under the  STPI

Scheme  at Bangalore for carrying out software development activities and has a

blend of software engineers, game designers and game managers and mainly in the

business of software and Software Development Services.  The assessee company

has filed the Return of Income on 27.11.2014 with total income of

Rs.18,36,09,584.  Subsequently the case was selected for scrutiny and Notice

under Section 143(2) and 142(1) of the Act along with questionnaire was issued.

In compliance, the learned Authorized Representative appeared from time to time

and Books of Accounts are furnished along with details.  The assessee is engaged

in the international business of software design and Software Development

Services to its parent company Zyne, USA .  The Assessing Officer found that the

assessee has international transactions and with prior approval of Pri. CIT, the

matter was referred to the Transfer Pricing Officer (TPO).  The TPO dealt on the

financial statements of assessee at para 2.2 and international transactions at 2.3

which are as under :



5
IT(TP)A No.36/Bang/2019



6
IT(TP)A No.36/Bang/2019

The TPO examined the documentation of assessee and the international

transactions in software development segment and the filters.The assessee has

considered 22 companies as comparable on software development segment for

Bench marking analysis.  The international transactions are in respect of Software

Development Services to its AEs.The assessee has adopted Transaction Net

Margin Method (TNMM) as Most Appropriate Method (MAM) and the turnover

of  Software Development Segment is Rs.109.99 Crores and PLI on OP/OC is

13.60%.  The TPO applied the filters on 22 comparables selected by the assessee

in Software Development Segment and after considering the assessee objections,

the TPO has selected final set of comparables in order at page 35 Para 16 which

are as under :
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The TPO computed the Arm’s Length Price (ALP) at para 17.4 as under :
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The TPO passed the order under Section 92CA of the Income Tax Act, 1961 on

30.10.2017.  The Assessing Officer after the receipt of TPO order under Section

92CA of the Act has passed Draft assessment order under Section 143(3) r.w.s.

144C(1) dt.6.12.2017 determining the total income of Rs.18,36,09,584.  Aggrieved

by the Draft assessment order, the assessee has filed objections in Form No.35A

with the Dispute Resolution Panel (DRP) after considering the objections of the

assessee and the findings of the TPO, DRP has excluded one comparable SQS

India BFSI Limited and with other directions passed order under Section 144C(5)

of the Act on 29.9.2018.Subsequently TPO/AO  based on the directions

recomputed the ALP with final TP adjustment  in Software Development Segment

of Rs.7,45,90,444 and assessed the total income of Rs.25,82,00,028 and passed

order under Section 143(3) r.w.s. 144C(13) of the Act dt.30.10.2018.  Aggrieved

by the order, the assessee has filed an appeal with the Tribunal.

4.         At the time of hearing, the learned Authorised Representative has restricted

his arguments for exclusion of four comparables  and inclusion of two comparables

and filed chart.  Contra, the learned Departmental Representative supported the

TPO order and filed written submissions.

5.            We heard the rival contentions and perused the material on record.  The

learned Authorised Representative argued first on the comparables to be excluded
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in Software Development Segment for determination of ALP.   The learned

Authorised Representative made submissions in respect of exclusion of -

(i)  Persistent System Limited.  We find the turnover of the comparable is

Rs.1184.11 Crores and the margin is 35.10%.  The company is functionally

different as it provides complete life cycle services and has specialized software

product and technology innovation.  The information under Section 133(6) of the

Act was furnished in respect of outsource product development which is different

from Software Development Services.Further entire revenue of the comparable

company is from outsourced product development and has presence of intangibles,

brand ownership and provision of applied solutions and further holds proprietary

products.  A new business unit was established in the said year exclusively for the

product business engaged in R & D and also has onsite  activities and no segmental

information is available. During the year there are extraordinary events of

acquisitions of cloud squads and fails the turnover filter of more than Rs.200

Crores.  The learned Authorised Representative relied on co-ordinate Bench

decision of Nielsen Sports (India) Pvt. Ltd.vs Dcit in IT(TP)A

No.196/Bang/2017 and In LG Soft India Pvt. Ltd. Vs. DCIT in IT(TP)A

No.3122/Bang/2018 for the Assessment Year 2014-15 Dt.28.5.2019 the tribunal

has  at page 3 Para 7 & 7.1 held as under :

“ 7.      In AY 2008-09, the co-ordinate bench has excluded M/s Persistent Systems
Ltd also by following the decision rendered in the case of 3DPLM Software Solutions
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Ltd (supra), where in it was held that M/s Persistent Systems Ltd is engaged in
product development and product design services while the assessee is a software
development service provider.  Further, the segmental details were not available.

7.1    It was stated that there is no change in facts. Accordingly, following the decision
rendered in the assessee’s own case in AY 2008-09, we direct exclusion of M/s
Persistent Systems Ltd.”

(ii)     R S Software India Limited turnover is Rs.351.88 Crores with margin of

28.25%. The ld. AR submitted that it is functionally different as the company

offers life cycle management services and is involved in providing quality

assurance services which include testing services along with maintenance and

support statistical data analysis, Further owns products and brands and has

presence outside India.  Out of total turnover of Rs.284.39 Crores, foreign branch

expenditure  is Rs.203.37 Crores,and fails the turnover filter of more than Rs.200

Crores.  The comparable was excluded in the case of Nielsen Sports (India) Pvt.

Ltd. in  IT(TP)A No.196/Bang/2017 (supra).

(iii)  Cignity Technologies Limited;- where the turnover is Rs.54.63 Crores and

margin is 27.62%.  The company is functionally dissimilar and offers publication

net work services and solutions and has expanded the business operations in

Australia and UK .The Company has extraordinary events with acquisition of Two

Companies. The learned Authorised Representative relied on decision of M/s LG

Soft Tech Ltd. Vs. DCIT (supra)  and we found the Co- ordinate Bench of

Tribunal has observed at page 4 para 9 which read as under :
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“ 9.    We have noticed that the assessee seeks exclusion of M/s Cigniti Technologies
Ltd.  It is pertinent to note that the assessee itself had selected this company as a
comparable and it has urged for exclusion of the same only before Ld DRP.  The Ld
A.R submitted that the Ld DRP did not address the same.  The Ld A.R submitted that
M/s Cigniti Technologies Ltd is a Testing company and hence it cannot be considered
as a comparable.  However, we notice that this contention has been raised by the
assessee for the first time before Ld DRP and there was no occasion for the TPO to
examine the same.  Accordingly we restore this comparable to the file of AO/TPO for
examining it afresh.”

(iv)   The fourth comparable to be excluded is Third ware Solutions Limited where

the turnover of Rs.206.75 Crores and the margin is 44.68%.The comparable is

functionally different and has diversified activities and earns revenue from export

of services,  transcription and provides consultancy services and there is no

segmental data.Further delivery locations are outside India and has an

extraordinary events and fails the turnover filter of more than Rs.200 Crores.  The

learned Authorised Representative relied onM/S LG Soft Private Ltd. (supra) and

Nielsen Sports (India) Pvt. Ltd. (supra).  We found that the Tribunal in the case of

LG Soft Pvt Ltd. (supra) has observed at page 4 paras 8 & 8.1 as under :

“  8.     We also notice that in AY 2008-09, the co-ordinate bench has excluded M/s
Thirdware Solutions Ltd also by following the decision rendered in the case of 3DPLM
Software Solutions Ltd (supra), where in it was held that M/s Thirdware solutions Ltd
is engaged in product development and earns revenue from sale of licenses and
subscription. Further, the segmental details were not available.

8.1    It was stated that there is no change in facts. Accordingly, following the decision
rendered in the assessee’s own case in AY 2008-09, we direct exclusion of M/s
Thirdware Solutions Ltd.”
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Considering  the facts, findings and judicial decisions, we are of the opinion that

the following Three comparables are to be excluded from the list of comparables

for determination of ALP by the TPO.

(i) Persistent Systems Ltd.

(ii) R S Software (India) Ltd.

(iii) Thirdware Solutions Ltd. And

(iv) Cignity Technologies Ltd is restored to the file of TPO for fresh

consideration.

The learned Authorized Representative  argued for inclusion of two comparables.

The first company to be included is Evoke Technologies Limited where the

turnover is Rs.45.46 Crores and the margin is at 10.64%.  The company is

functionally comparable and rendered software services and passes all the filters of

TPO and the data is available in public domain and is a sub-set of an entity. DRP

has interpreted exports at20.34% which is incorrect as the export revenue is

mainly From U S A.   We found the DRP has dealt on the comparable at page 9 of

the order. The learned Authorized Representative demonstrated the Annual Report

at page 1253 and page 1254 of Paper Book, where the revenue from Software

Development Services has been disclosed. The learned Authorised Representative

argued on second comparable to be included is CAT Technologies Ltd. where the

turnover is Rs.4.09 Crores and the company is functionally comparable and the
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revenue is derived entirely from provisions of IT Services referred at page 1205 of

Paper Book and has not earned any income from medical  transcription services.

There is no segmental information as all the income is earned from provision of IT

Services and qualifies the export turnover filter.  Whereas the DRP has considered

the comparable at page 9 of DRP order that it is in medical transcription business.

And was rejected .   Considering the material facts, DR, and the information in

Annual Report, we are of the opinion that these facts have to be dealt in detail by

the TPO and Accordingly  Restore these two comparables i.e. Evoke Technologies

Ltd. and CAT Technologies Ltd. to the file of the TPO  for fresh adjudication and

examination.

6.   The learned Authorised Representative has argued on the calculation of interest

under Section 234C, we direct the Assessing Officer to calculate Interest as per the

provisions of law.

7.        In the result, the appeal of the assessee is partly allowed for statistical

purposes.

Order pronounced in the open court on 22nd Jan., 2019.

Sd/- Sd/-

(B.R. BASKARAN) (PAVAN KUMAR GADALE)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Dated: 22.01.2019.

*Reddy GP
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Copy to

1. The appellant
2. The Respondent
3. CIT (A)
4. Pr. CIT
5. DR, ITAT, Bangalore.
6. Guard File

By order

Assistant Registrar
Income-tax Appellate Tribunal

Bangalore


